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ABOUT INTERNATIONAL BRIDGES TO JUSTICE

Who are we?
International Bridges to Justice is a non-profit, non-governmental organisation (NGO)
founded in 2000 that is dedicated to protecting the basic legal rights of ordinary
individuals around the world. Specifically, IBJ aims to guarantee to each individual the
right to competent legal representation, the right to be protected from all forms of illtreatment or torture and the right to a fair trial.
IBJ has established Defender Resource Centres in Rwanda, Cambodia, China, The
Democratic Republic of Congo, India, Burundi, Zimbabwe and Myanmar. Through its 8
country programs, IBJ offers direct legal assistance to those who need it, trains lawyers,
organises justice sector roundtables and conducts information campaigns about legal
rights. In addition, thanks to innovative international programmes such as
JusticeMakers, the eLearning platform or the Criminal Defense Wiki, IBJ is using
technology to increase its impact in promoting access to justice. IBJ’s experience has
shown that access to legal advice during the initial phases of a criminal defence led to a
reduction in cases of torture of up to 80%. Consequently, IBJ works in collaboration
with defence lawyers or court appointed lawyers with the aim of strengthening the
protection and human dignity of individuals who are unjustly prosecuted.
Since its creation in 2000, IBJ has established itself as the leader of a pragmatic
approach to human rights issues and now holds the authority necessary to act as a
catalyst for legal transformation throughout the world.
The IBJ in Burundi: Burundi Bridges to Justice
Since 2008, by reinforcing the capacities of defence lawyers, granting of free legal
assistance to prisoners, organizing Justice Roundtables for the exchange of ideas
between justice stakeholders and raising public awareness about basic rights, IBJ is
helping to promote access to justice and the creation of a criminal justice system that
respects human rights. The activities of the IBJ in Burundi are currently undertaken by
the local entity affiliated to the IBJ, Burundi Bridges to Justice (BBJ). Since the opening
of the Defender Resource Center in Bujumbura, IBJ has granted legal assistance to
more than 2,000 individuals in detention, trained 91 defence lawyers, conducted 16
justice roundtables and led public awareness campaigns reaching more than 96,000
people directly and over 3 million people indirectly with key information on their basic
legal rights.
What do we do?
Our programs are composed of 6 main types of activities:

1. Legal Assistance in the criminal justice system.
The lawyers trained by IBJ deal with hundreds of cases every year, improving access to
justice for accused persons on low income and reinforcing the ‘pro bono’ culture of the
country. The intervention of IBJ at the earliest stage possible in the criminal justice
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process guarantees to the poorest person a better level of protection of their rights.
Free legal advice creates a basis where the human rights of every individual may be
respected.
2. Capacity-Building for Lawyers
A fair judicial system should include a professional body of competent lawyers,
accessible to the poorest and in the framework of a Free Legal Aid system. To achieve
this goal professional training is a crucial element: we place our legal expertise at the
service of lawyers in developing countries and we provide them with legal training
programmes as well as a large range of professional, technical and material resources,
to allow them to work as effectively as possible.
3. Criminal Justice Reform
The existence of basic human rights in written law is insufficient to ensure their
existence in practice. The putting into practice of these laws requires the cooperation of
all players in the justice system, and not only the lawyers. Our programmes therefore
include the holding of ‘roundtable meetings on Justice’ which bring together lawyers,
judges, representatives from the police and from local government as well as personnel
from prisons and academics. These ‘roundtables’ help to promote communication
between the different players in the system, encourage a spirit of collegiality and mutual
respect and allow for the diffusion of practices that are fairer and in accordance with
existing laws.
4. Legal Rights Awareness Campaigns
For the great majority of citizens in developing countries, the lack of information and a
lack of awareness of the rights that they have is one of the factors that lies at the root of
daily injustice and legal abuses. The promotion of information on legal issues and of
public awareness of rights is therefore a core element of our programmes. Our
campaigns make use of a variety of communication tools (posters, brochures, public
information meetings, street demonstrations etc.) and allow us to reach a great number
of citizens regardless of age, gender, standard of living or level of education. In
particular, we do our best to ensure that information is given in all local and minority
languages and we recently launched a specific campaign aimed at minors, a group that
is particularly vulnerable when faced with the justice system.
5. eLearning and Criminal Defense Wiki
The IBJ eLearning platform and Criminal Defense Wiki provide vital assistance to human rights
defenders worldwide and allow legal knowledge and best practices to be shared, with over 2
million views since their creation. No matter where they are, lawyers and legal activists can
access these resources and discover crucial information about everything from legal
procedures, to the impact of new criminal codes, to how best to intervene and prevent custodial
torture. By making these resources available on a global scale and organizing them in an
accessible way, IBJ moves one step closer towards institutionalizing defender standards
worldwide. (Access at: https://elearning.ibj.org www.defensewiki.ibj.org)

6. JusticeMakers Programme.
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Through the JusticeMakers program, we connect the best criminal justice defenders across the
world to share intellectual capital and best practices. Launched in 2008, the IBJ JusticeMakers
program funds innovative projects that bring change to local criminal justice systems and award
$5,000 fellowships to lawyers and legal activists to spread their initiatives around the world.
Today, 69 JusticeMakers Fellows are active in 42 countries, with 10 new Fellows joining the
community through the 2017 JusticeMakers Prevention of Torture Competition in Francophonie
Africa.

Support our work
There are many ways to support IBJ:
1. Make an online donation on www.ibj.org
2. Are you a lawyer, a human rights officer, a business professional, or a young person
interested in justice issues? You can support our actions by lending us your expertise
and your professional resources. To find out more, contact us at
internationalbridges@ibj.org
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I – Fundamental Principles
Certain fundamental principles should always be present in the mind of a lawyer. It is these
principles that ensure that s/he will exercise her/his functions completely and effectively.
The broad principles drawn from the Constitution and from International Treaties deal with
fundamental rights. More importantly, they also have direct relevance and application in daily
life.
The right to a fair trial:
Articles 38 and 40 of the Constitution of Burundi guarantee that everyone will be tried:
- Fairly (art. 38)
- Within a reasonable time (art. 38)
- Publicly (art. 40)
- With all the guarantees necessary for their defence (art. 40)
All lawyers work on a daily basis with a Penal Code and a Code of Criminal Procedure.
These codes are the embodiment of Constitutional Law and should therefore include these
fundamental elements.
In practice, it happens on occasion that the codes are silent on certain points; this is the case in
Burundi.
It is necessary, therefore, to remember that the Judge is subject to the Law and to the
Constitution (art. 209) and that articles 48 and 60 allow these principles to be invoked before
him.
In consequence, lawyers have the duty to demand the following:
1. Absolute respect for the legal principle ‘that both parties must be heard’ which allows
for permanent and unlimited access to the case file as well as the right to a copy of
the proceedings at his costs, even if the wording of article 97 of the Code of
Criminal Procedure seems to limit the application of article 95. This is the practical
translation of the right to a fair trial imposed by article 38 of the Constitution. It is
also the application of the right to a defence issuing from article 39. For the record,
the principle ‘that both parties must be heard’ applies equally to the defence, who
may not produce in court any item or element without giving prior notice to all parties.
Apart from the case file, the lawyer must, in accordance with these principles, have
permanent, unrestricted, and confidential access to the person he is defending
(article 95 Code of Criminal Procedure).
2. The right to challenge the detention of an individual follows from the right to a
reasonable delay laid down in article 38 of the Constitution. The lawyer should
also confirm whether the conditions exist as laid down in article 100 for preventative
detention which provides clearly that liberty is the rule and detention is the exception.
In this domain, the Code of Criminal Procedure lays down procedures for the
renewal of preventative detention (article 115 CCP). However, it is important not to
lose sight of the fact that the notion of ‘reasonable delay’ (which is found in
international texts) is quantifiable. That in consequence, after a certain number of
renewals of detention without trial, article 112 of the CCP and the Constitution
8

should be invoked to obtain the immediate liberation of the person who has not been
tried. Indeed, Article 112 lays down that no case can be concluded before the
procedures for checking the legality of the detention have been exhausted. Release
from preventative detention is automatically ordered by the judge in cases of
irregularities.
3. The public trial is one of the guarantors of a proper defence. Public reporting of trial
arguments promotes fairness. The right to a proper defence means that lawyers
cannot be pursued for statements made in the course of their pleas. The arguments
made by a lawyer must not be subject to censure.
Two reservations apply to this principle: firstly, contempt and insult remain legally
and ethically reprehensible and, secondly, the lawyer’s freedom of speech is no
longer the same on leaving the courtroom or when speaking to the press.
The presumption of innocence:
This is clearly stated by article 40 of the Constitution. Moreover, this principle entails
two major consequences which should form an underlying theme for the defence.
1. The presumption of innocence is necessarily opposed to the idea of a remand in
custody (articles 52, 110, 111 and 112 of the CCP). In some cases, where the
accused have few or no guarantees of representation for a judicial review, it is
necessary to remind investigating magistrates (who see remands in custody as
innocuous) of this principle
2. It puts the burden of proof (of all proofs) on the prosecution and so has considerable
influence on the methodology of the defence. (See Defence Strategies).
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II – Interviews with the Client (Ill-treatment)
Whether preparing a defense on the merits for the client, or raising and proving
procedural irregularities, it is important to ask the client certain questions in an interview
to develop a defense and defense strategy.
Even with time and experience, after working on a number of cases or detention visits
all lawyers will forget a few important points or questions. Accordingly, a small checklist
of questions to ask can be a useful tool when interviewing clients.
Client Interview Checklist:
 Place, date and exact time of the arrest.
 Circumstances of the arrest: number of people, role of each, possibly names and ranks.
 Words exchanged, rights mentioned, taken into custody, knowledge of the offence.
 Language used, understanding, visits.
 Circumstances of treatment after the arrest / Conditions in custody : Doctor, lawyer,
interpreter, interrogations, rest, food, family.
 Judicial follow-up: Transfers to Court, appearances, notifications, right to a lawyer.
 Verify if the guarantees laid down in article 95 CCP were communicated to the accused:
to choose a counsel; to communicate freely with him in total confidentiality; to be helped
in the writing of correspondence and in the production of defence documents; to be
assisted by his legal counsel during the investigation; the right to remain silent in the
absence of his legal counsel; the right to acquaint himself with the file of the
proceedings.
This memo can be used for any type of defence.
However, one of the particular consequences of this type of interview will be to find oneself
confronted with a person who is a victim of torture or ill-treatment.
Note that an interview with a minor should take into account his condition and the lawyer in this
case will use more tact, strategy and compassion than with adults.
Concerning interviews with defendants accused of offences punishable under the specific law
on the repression of gender-based violence, a more delicate interview style will be needed. It is
a fact that this law clamps down on many acts that are tolerated culturally but have just been
designated as offences. Most people do not know the details of this law which, however, is
already in force. This leads many people who are prosecuted under this law to think that the
accusation is an injustice against them. Here, the work of the lawyer is very important.

1 – Torture and ill-treatment in law.
Even if there exists a clear legal difference (especially in international texts) between torture and
ill-treatment, this difference is not a factor to be considered by the defender in everyday work.
The reality is that whether it is blows, brutality or unbearable pressure that is used against a
suspect to obtain a confession or for no particular reason (with the sole aim of making him
pliable or of punishing him, or even for pleasure) it makes no difference.
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The monopoly on legitimate violence which the State delegates to the Police has a very clear
limit.
To be pragmatic and deliberately reductionist, one could, as a criminal lawyer, express it as
follows:
Only the force that is strictly necessary for the arrest of a person or for their holding by
the police is legitimate.
(Be careful with the client who claims to have been beaten while he was struggling, while
resisting or who hit police officers. You will have to work hard to establish the facts.)
Any other injury to the person, physical (a slap, different types of blows, pulling, hardship,
brutality, detention without charge etc…) or moral (threats, direct pressure or pressure on family
or friends, isolation) is an illegal act no matter how one defines it.
The human person and its integrity are INVIOLABLE.
The Constitution of Burundi guarantees it: article 25
The Code of Criminal Procedure guarantees it: article 52
The Criminal Code guarantees it: definition and specific criminalisation of torture (articles 204209 of the Criminal Code)

Remember:
Torture is considered as any act by which acute physical or mental pain or suffering is
intentionally inflicted on a person with the principal aim of obtaining information or admissions
from the victim or a third party, of punishing the victim for an act which the victim or a third party
committed or is suspected of having committed, of intimidating or putting pressure on the victim
or on a third party or for any other motive based on any form of discrimination whatsoever, when
such pain or suffering is inflicted by a public official or any other person acting in an official
capacity or at his instigation or with his deliberate or tacit consent.
This term does not include pain or suffering resulting only from legitimate sanctions, which are
an inherent part of these sanctions or caused by them. (Article 204 of the Criminal Code).
Torture is therefore any activity that consists of producing suffering that is unbearable and
sometimes long-lasting, psychological or physical, while avoiding or at least delaying death. It
can produce lasting effects that may be physical (e.g. mutilations) or psychological (e.g.
traumas).
The torturer holds his victim at his mercy and the victim cannot escape. The objectives and
motivations of the torturer can vary:
- Obtaining secret information, confessions;
- Punishment of real or imagined misdemeanors;
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- Terrorizing populations or political organizations by using members of a specific group as
an example, leading to fear and passivity in the rest of the population, who are afraid of
becoming victims themselves;
-

Sadistic pleasure;

- Psychological preparation, aiming to convince the victim of their weakness with the aim
of obtaining their complete submission;
- Ordinary herd-following tendency of the torturer who is only (according to himself)
following orders or the procedures laid down.

Torture is forbidden by the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (Geneva Convention) (adopted by the General Assembly of the
United Nations on the 10th December 1984 and came into force on the 26th June 1986) and the
third Geneva Convention. Nonetheless, torture is still practised across the world, often under
the cover of an imprecise definition in law or vague local legislation.
For the purposes of this Defense Manual, there is not enough space to cite all the texts and
agreements made available by the United Nations agencies and NGOs on the theme of torture
and mistreatment.
The fact is that the lawyer is confronted on a daily basis with detained individuals who are
victims of ill-treatment and that he should refer to the provisions of articles 204 – 209 of the
Penal Code.
Article 205 : Punishment of torture.
Article 206 : Aggravating circumstances in relation to the person who is the victim.
Article 207 : Aggravating circumstances in relation to the severity and consequences of the
acts.
Article 208 : Absence of justification for torture.
Article 209 : No statute of limitations for acts of torture.
Article 209 : Punishment of the torturer: The judge, in addition to the main sentence, imposes a
ban on the torturer exercising the function occupied at the time the torture was carried out,
without prejudice to any other additional sanctions laid down by the penal code.

2 – Meeting the victim, preparation for the hearing.
In the face of torture and ill-treatment victims may display several different attitudes including
the following:
Either they are locked into a silence which itself conveys the depth of their trauma or they are
extremely talkative about what has happened to them.
These two categories are to some extent schematic in that one may also find reactions that
consist of both of these attitudes.
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In any case, the response of the defending lawyer must be completely methodical and must
never lose sight of the object of the interviews.
You should research the case and interrogate the person in order to build an effective
defence.
This implies putting to one side all personal feelings, which is quite a delicate task. Nor should
you be distracted by idle curiosity about irrelevant details which will hinder your efficiency.
We will proceed in this order:
When faced with a person who is silent and who, it seems obvious, has been ill-treated:









Do not lose sight of the fact that you must get this person to talk and resist the
temptation to speak in their place.
One good method is to have the victim tell the story of their arrest from the beginning
and as he goes on, ask for small details (colour and mark of the police car, the weather
on the day, clothes people were wearing etc….) which seem insignificant. Often, once in
the habit of giving details, it becomes easier to speak about the violence suffered.
Never finish the person’s sentences or suggest an ending. Silences, even if prolonged,
can help the person to move on to the next step.
Remember that our scale of severity is not necessarily the same as theirs’ and be
permanently on the alert (many people explain that they were beaten ‘reasonably,’ or
that they experienced the ‘normal’ violence of an arrest).
Once they have started do not interrupt. Wait until they finish of their own accord.
Insofar as possible, try to have the victim describe (‘purge’) the physical ill-treatment
before coming to the pressures and moral torture.
Make an inventory with the person of any visible marks on their body. Ask him if there
were any witnesses (especially during the arrest, family members or witnesses in other
cells). Ask for a description and possibly the names of the perpetrators (they often use
their first names or their nicknames during robust interrogations).

Faced with talkative victim, who has visible marks and is outraged at his or her experience










It is of primary importance to allow an initial purge phase where the person needs to ‘let
off steam’. Use this as an opportunity to note in passing some key elements that will
help to structure in a more precise way the conversation that you are going to engage
in.
They sometimes have a tendency to exaggerate, but not always. It is of little
importance.
Explain to the person how you intend using the details for their defence (invalidity of
procedures, defence on the merits, action against the perpetrators….)
Have him make an exact list of people, blows, uniforms….
It is often preferable to have them talk about moral torture first
Take breaks in his or her narrative by taking the floor to explain, for example, texts that
punish torture
If the flow is uninterrupted change the subject for a while and talk to him about his
family, it is generally effective to bring them back to reality
You will then return to the violence
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Explore the question of his wounds only at the end
Make an inventory of places, names and witnesses as above

In the two cases mentioned above, at the end of the interrogation you must have these
elements:
1.
2.
3.
4.
5.
6.

On the circumstances of place and time
On all the persons present (whether or not they have participated)
On the exact role of each and in particular the nature and number of shots
On all the pressures and threats constituting moral torture
On all the marks you have seen personally
On possible witnesses (passersby, co-detainees)

Following the interview, a doctor should be called (for expertise and as a witness to the injuries,
but also sometimes treatment). Witnesses should be found and statements should be taken
from them. Then, the counterattack/defense should be prepared.
The counterattack, or defense, can take three forms:
1. Nullity. Putting forth a defense of nullity of proceedings can call for the invalidation of
either the entire proceedings, or one part of it (arrest, interrogation, police custody, etc.)
Article 52 CPP (See Part V)
2. Defence on the merits consisting of rejecting statements or findings in light of the
conditions of violence and ill-treatment.
3. Disciplinary action against the perpetrators, which may be disciplinary (through the
public prosecutor) or criminal and civil (through a complaint under Article 52CPP and
Article 209 of the Criminal Code).
These three actions are possible simultaneously, just as they can be added to the above
defences.
In any case, one must have a CONCRETE folder before the start. The burden of proof weighs
heavily on defence and is, by hypothesis, delicate.
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III - Hearing Strategies
1- Regarding the accused
It is fundamental to demonstrate distance between you and your client to the court. It is a
golden rule in criminal defence to avoid the quasi-systematic and instinctive confusion among
judges and prosecutors about the relationship between the lawyer and the person he defends.

Demonstrating distance means:
• Even if my lies, I will not lie
• If he has committed a wrongful or criminal act, I assume the noble task of
defending him. His act is not mine
• If he locks himself up in a foolish defence, I follow him with reserve, and I advised
him otherwise
• I do not hesitate to contradict the defendant when it can serve him and even to be
cold/insensitive with him
But also, and, above all:
• I am a shield between him and you
• I fight against prejudice on his behalf
• I fundamentally believe in what I tell you
• The system weighs more heavily than the accused: I am here to restore balance
• To practice criminal defence is to, from a technical point of view, leave nothing to
chance
• Being a lawyer justifies defending any act or cause

Finally, it must always be remembered that often:
THE FIRST OPPONENT IS THE CLIENT
This may sound counterintuitive, but it is said to make the defense counsel aware that
sometimes an accused can be their own worst enemy. They may lie, or may not be able to
appreciate their own circumstances. It is defense counsel’s obligation to protect the
accused from themselves, when possible and necessary. Bearing this in mind, it is possible
to prepare effective questions to ask the accused while they are giving testimony in court.
While there is no automatic recipe for success in court, experience teaches certain basic
rules which can help to avoid grievous mistakes:
•
•
•
•

Never ask a question to which you do not already know the answer.
Do not ask too many questions which you have not fully gone through or explored in
preliminary meetings.
Explain to the accused in advance that you will not ask trick questions, and that he or
she should always answer in the way which seems the most obvious to him or her.
Ask short questions and do not hesitate to reformulate or to explain if the client
digresses.
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•
•

Remind the accused regularly that the answer is meant for the court.
It is always better to allow a doubt to linger (we can address it in our arguments and
it may be favourably understood) than to end up with a catastrophic answer (which
cannot be taken back).

In the same way, it is essential to remind the accused that he must always reply to the
Prosecutor, to the questions raised by the civil party's lawyer and taken over by the President,
and that he must reply to the President most shortly and concisely possible. This will help to
avoid making mistakes.

2 - Regarding a co-accused
There are special considerations to take into account where your client has a co-accused. The
golden rule is that we gain nothing by attacking others, including the co-accused.
Also, be mindful that there does not necessarily need to be a sharing of the responsibility
between co-accused.
Questions asked to a co-accused should be direct and frank. The aim here is not to do the
prosecution’s work but to clarify or lessen your own client’s responsibility.
Remember that it can be easy to cross the line between question and accusation.
Furthermore, the examination of the co-accused should never descend into a confrontation that
may call for the colleague defending him to step in. This is a waste of energy and the result can
be disastrous.
Finally, and above all, remember the rules regarding your own client; a doubt can be addressed
in oral arguments whereas a certainty resulting from a disastrous answer cannot be undone.
Apply these rules to your questioning of the co-accused, always with your own client’s interests
in mind. For example, can you ask the co-accused a question which raises a doubt about your
own client’s culpability?
Remember, it is pointless to ask for more than what the court may need.

3- Regarding victims and plaintiffs
Here is another golden rule: the last one to blame is the victim.
Always address the victim courteously, gently and calmly. The Tribunal must have the feeling
that we understand victim’s position, even if we do not share it.
This means that when faced with a victim who lies, one must succeed in getting the victim to
admit or contradict the victim while showing that as a lawyer one understands why the victim
was lying.
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Our client must also be reminded of this principle of precaution with regard to the victim.
It is therefore not for the lawyer to be aggressive with the victim EXCEPT after it has become
clear that the victim is lying, inventing, distorting or arranging the facts.
In the latter case, one must be firm and even disagreeable when questioning, bearing in mind
that others would be able to defend the victim or to retake the floor.
We must, therefore, retain most of our aggressiveness for our plea, to which no one will be able
to answer.

To summarise, we always win when we are conciliatory with the victims. That does not prevent
us to contradict them, and it avoids to turn all the actors of the trial on oneself.
Quick concrete points:
-

It is common to see in the hearings lawyers being aggressive with the civil parties, thus
accentuating their victimhood and complicating the task of the defence.

-

Conversely, there are also many defenders who are totally silent when faced with the
victims and who forget to play their role of contradictor/ detractor at the hearing.

Balance is tricky to find, it is situated halfway and depends on the attitude of the victim a lot.
It is not unusual or wrong to argue against a person who is found to be lying. Given the stakes
involved for the client, it is important to do so. But it is also important that before becoming
aggressive or disagreeable with a victim, you are confident that they are actually lying.
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IV - Defence strategies
They differ from the above-mentioned hearing strategies in that they are fixed pre-hearing
principles between the lawyer and the man or woman he defends, and will remain immutable
until deliberation.
It is essential that these strategies be common both to the accused and the lawyer, so that one
of them can not apply them without the other.
To be a good lawyer is also to have the pedagogy to make the accused realise what the best
defence is and to ensure (in his interest) that he sticks to it throughout the trial.
In a particular case of a clearly political nature, it is the position of the accused which imposes a
very limited defence to the lawyer: the breach.

1– Défense de rupture and connivance défense
The defense de rupture is based on the principle of challenging the Tribunal's legitimacy. It,
therefore, calls into question the authority of the State and its judicial power.
This defence strategy emerged in the 1960s during the wars of liberation (notably the Algerian
conflict), and it is difficult to know whether the lawyers chose it or whether it was imposed on
them by the intangible position of the people that they defended.
Everyone may be called upon to defend a person who is a member of a political movement or
an ethnic rebel or from the opposition, fighting for independence, autonomy or revolution.
These people will explain to their council that they do not recognise the legitimacy of the
Tribunal that is trying to judge their actions (often serious: terrorism, assassination, armed
rebellion, etc.), or worse, acts arising from war crimes or crimes against humanity.
Hence arises a moral dilemma for the lawyer who, by hypothesis, is one of the wheels of the
judicial machine challenged by the accused or defendant.
The usual defence strategy of the lawyer in a democracy is a defence "of connivance", in that it
namely admits the legitimacy of the system to which it belongs and participates.
It seems clear to us that this membership should never be called into question or that it is
necessary to leave the Bar.
It is, therefore, necessary to manage a client who disputes (revolutionary) this connivance but at
the same time to exercise a real defence. However, the ethics of the lawyer formally prohibits
him from pleading against the interests of the defendant, but also against his wishes.
The result is often the same:
-

If the accused is coherent, he must ask his lawyer not to plead for him, since that
would amount to admitting the judicial system.
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-

The lawyer can not, however, serve as a pure "rented consciousness" and remain
seated and silent although present.

-

He must either give up the defence of the accused at the hearing, even if he has
been assigned by the President of the Tribunal. Either, explain beforehand this
protesting position of the defendant and thus justify his lack of plea and defence.
(Note that the client can forbid him to speak on his behalf, which poses a real
problem)

In all cases, one must act with great caution. Have the client's position and wishes regarding
defence very precisely explained.
Also, it is necessary, and this is fundamental, to inform him very precisely of the consequences
of such a defence regarding the sentence (in this case often the maximum).
In addition, it will be necessary to explain to the court the situation in which a lawyer is bound by
his ethical and professional obligations both vis-à-vis the defendant and the Tribunal.
Caution could never be sufficiently emphasised before accepting a defense de rupture which is,
in principle, a problematic non-defense.
It should be remembered that the lawyer can only be a neutral outsider to the accused’s cause,
otherwise the lawyer loses his or her independence and conscience, which are the very
essence of the profession.
At the same time, it is the very essence of the lawyer’s duty to ensure all defenses are raised
effectively.
N.B: A demand to move the case to an upcoming date is required here. This is to try to have
another interview with his client regarding these remarks.
If the lawyer has been able to identify this during an interview, it is necessary to try to remedy it
in advance by a profound conversation on the consequences of such a defence. If the client
resists, the lawyer can only renounce such a defence, which is not a defence.
Never dwell unnecessarily on the details of the facts that are recognised.
Indeed, it is in the interest to maintain the Tribunal in good dispositions by saving time or more
precisely by not losing it unnecessarily.
Nevertheless, beware:
- Justice is not a matter of assessing audience time
If it is necessary to reconsider certain facts (partially recognised or to minimise
them), it is the duty of the lawyer to do so.
This subject, which may sometimes seem like a mere detail, may have immediate and longterm repercussions.
Immediate repercussions because the Tribunal will often be of greater severity.
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Repercussions in the long term, because the advocate who pleads puts the credibility of his or
her own word on the line.
To deny the evidence (of a dactylographic/typing imprint, for example, as we see too often) is a
radical means of permanently eroding its credibility vis-à-vis the Tribunal. However, the career
of a lawyer is not limited to a single file but to hundreds of others that the lawyer will have to
plead, often before the same magistrates. Arriving before a Tribunal that does not consider you
credible is a barrier often impassable for a lawyer.
From then on, it is often better, if it is not possible to have a person who denies the evidence to
admit that his mode of defence is suicidal, to refrain from assisting him rather than pleading
aberrations by betraying your oath and by undermining your own credibility vis-à-vis the judges.
In summary, it is essential to fix your position at the beginning of the hearing.
If we are persuaded that this can help the accused, we can ask him to recognise that which is
not contestable (always be careful not to make him recognise facts that he would not have
committed).
Henceforth, it is possible to concentrate his defence on the attenuating circumstances
connected with the confession and the personality of the accused.
This, in order to minimise his sentence or to propose alternatives to the Tribunal.
This mode of defence, during which the facts are recognised, is in fact prepared with the same
rigour as the contestation of the facts or confessions.
As with other defense strategies, even when the accused admits certain facts it is necessary to:
- Have targeted the accused's entourage.
- Have facts about the accused's personal history.
- Have information about the accused's past (possibly in prison).
- Have medical documents if necessary.
- Instruct medical or psychiatric experts as required.
- Avoid assumptions
While the future of individuals can be only partly read in the past which influences it, it is still
necessary to know that past in order to launch the most vigorous defense possible.

1- Accepted or contested guilt?
You have to be very clear about this in order to produce an effective defence.
Does the client have to recognise the facts or not?
On an everyday basis, this is usually the first question put to the defendant or the accused.
Moreover, that sounds logical.
Indeed, on the one hand, the Code of Penal Procedure of Burundi, like other property, has
extenuating circumstances in the case of confession and plea of guilty.
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These are acquired once the defendant admits the facts. However, to challenge the evidence is
to deprive oneself of it for sure.
On the other hand, the unconscious of the Tribunal, as the collective unconscious, is sensitive
to the recognition of the facts, and this for various reasons that vary from one person to another.
Many magistrates, both from the chair and the public prosecutor's department, have indicated to
us privately that they have a benevolent approach to recognised cases. Often it is because they
are saving much time in hearings they are in charge of, or because the contestation for and
against is in itself completely annoying.
In this sense, lawyers must respect a golden rule if they want to plead the extenuating
circumstances or personality of the accused:
Two hypotheses are possible here: confession of guilt or contestation of the facts.

Contested guilt
Should the facts be contested, it remains necessary to establish a defence position and to base
your arguments on it.
Two major approaches are possible:
1. Outright contestation
There is no need to extend this line of defence except to recall that the lawyer
has no ethical right to plead "against" the statements of the defendant. So there
needs to be a synergy between the two and consistency in contestation and
demonstration. It is appropriate, given the developments below, to construct a
contestation on concrete facts (by quoting witnesses, providing material
elements, etc.) in order to go against the charge. It is a choice of defence that
imposes this demonstrative journey and not the contestation of the charges of the
prosecution, in which case one must be precise about their insufficiency.
In the case of complex cases, or in order to compel the Tribunal to answer specific questions for
the purpose of appeal, it may be useful to file submissions for the purposes of freedom.6
The adversarial principle requires that they be forwarded to the prosecution. It is, however, not
advisable to forward them too soon, at the risk of seeing the Public Prosecutor's Office carry out
acts to fill the gaps that the submissions have highlighted.
Again, everything is a question of balance in the strategy.

2. Lack of sufficient charges
It must be said that the term "benefit of the doubt" is totally unsatisfactory. This concept of doubt
often finds its way into judgments, which can render them and the results they explain doubtful.
Similarly, if there is a discharge on the basis of “benefit of the doubt”, the innocence of the
accused seems doubtful even though it will have been recognized by a final court decision.
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Above all it is important to remember that the accused does not benefit from the doubt (as if the
accused were presumed guilty but gets away with it this time). On the contrary, the accused
benefits from the presumption of innocence.

The legal analysis which follows this important distinction is very simple:
The presumption of innocence is a fundamental and immutable principle which applies
to all judicial proceedings until a final decision is pronounced. (Article 40 of the
Constitution of Burundi and 52, 110 CPP)
The primary consequence is that the burden of proof rests exclusively and solely on the
prosecution, which must establish guilt.
The principle of legal certainty requires that this guilt be demonstrated and established
with absolute certainty and that there is not the slightest uncertainty in this respect.
Where uncertainty exists, no matter how small, an accused must be acquitted. This
illustrates the legal adage on which a fair system is based: Better one hundred guilty go
free than one innocent be condemned. This is not a choice. It is a legal obligation not
withstanding that it may be unpopular with people with more conservative political
convictions..
If the Public Prosecutor fails to establish the guilt of a suspect in full, the suspect must
be acquitted. In no case does it rest with the defense to submit even the smallest
evidence of innocence.
It is evident in the facts that the defence is fighting with elements that it thinks capable of
demonstrating the innocence of the defendant. One must not, of course, be deprived of it.
However, it is fundamental to always remember the above principle and to expend considerable
energy in demonstrating the deficiencies of the prosecution file before embarking on the
demonstration of innocence.
The reverse is illogical, and yet it is a reflex that we all have, and that gradually installs a
practice contrary to the presumption of innocence. Remember that it is difficult to adduce
negative evidence (which the accused did not do) and that it is much easier to demonstrate the
flaws in the charge (which it does not show).
Let us remind the court and the accuser about the presumption of innocence and stop the
prevalence of the belief that an acquittal is obtained due to the “benefit of the doubt”.

3 –Particular defence situations
(A) The particular procedure of confession and guilt plea: articles 244-252 CCP
Using the procedure of confession and guilt plea is a right offered to any person charged with an
offence, combined with an obligation on the OPJ and the PMO to inform the accused of his right
to confess to appeal. (Article 244-245)
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However, in order to qualify as admissible, the law requires that confessions describe in detail
the offence or offences committed by the accused, the time and place of the events, the motive,
possible co-perpetrators or accomplices, and any other information concerning victims and
witnesses (Article 247).
One must be careful, as the OPJs PVs mark a confession which the defendants do not accept
during the investigation before the public prosecutor's office and before the trial judge.
Thus, the Public Prosecutor is obliged to verify the sincerity and completeness of the
confessions made before the OPJ. Upon completion of this verification, he shall draw up the
minutes, mentioning the reasons for the acceptance or rejection of the confession (Article 248)
Verification of the truthfulness and legality of a confession is also necessary for a trial judge
who, if after investigation he finds that the confession and guilt plea are incomplete or not in
accordance with the truth or that they have been obtained under torture or duress or without
knowledge of the motives, he can not admit them as evidence against the accused (Article
251).

(B) The particular procedure in the investigation and trial of flagrant or deemed-flagrant crimes
and offences (Articles 209-221CPP)
The Code of Criminal Procedure treats flagrancy in articles 209-221 without defining it. It is
up to the defender to initiate a debate, if necessary, in the cases of flagrancy especially for
political offences.
Article 210 requires the Public Prosecutor to inform the accused that he has the right to choose
an Advocate and to mention this formality in the minutes of the hearing, countersigned with the
accused.
The assistance of a lawyer is compulsory in three cases:
• For the underage,
• When the accused is mentally challenged
• When the offence for which he is being prosecuted is punishable by at least 20
years of criminal servitude.

The defender must bear in mind that this procedure imposes to the OPJ, the Public Prosecutor
and the judge very short deadlines compared to the ordinary procedure, that failure to observe
these deadlines implies a return to the application of the ordinary procedure.
As a reminder,
o
o
o

Police custody for flagrant offences may not exceed 36 hours (Article 22 of the CCP)
Public prosecution investigation is only done within a 15-day period. This period may be
renewed once after the judge has decided (Article 211 of the CCP)
The judge must render the judgment no later than 30 days after the introductory hearing
(Article 214 of the CCP)

The lawyer must bear in mind that the time limits for appeal are reduced compared to the
ordinary procedure (5 days from the date of service of the judgment).
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(C) Preliminary inquiry, investigation, prosecution and trial of minors under the age of eighteen:
articles 222-243 of the CCP
The examination of a file of a minor under the age of eighteen must, under penalty of nullity,
obey certain guarantees in addition to those provided in Article 95 CCP.
First, it must imperatively begin with the verification of the minority, and this by all means of law.
The important principles that must be considered in all examinations concerning the record of a
minor are:
o The best interests of the child.
o The detention of a minor, a measure of last resort.
o The need to preserve the right to education even in cases of deprivation of liberty.
The Burundian law provides for a series of obligations, some of which must be observed under
penalty of nullity of the proceedings, both during the investigation and during the trial. These
include:
o

Obligation to immediately inform the parents, custodian or guardian of the minor, the
social worker or, failing that, any association authorised to prosecute (Article 223)

o

Obligation to conduct any examination of a minor in the presence of an Advocate or any
person with knowledge of juvenile justice, under penalty of nullity (Article 224).

o
o

Detention of a minor only in a rehabilitation centre for minors (Article 229)
Prosecution of a minor only before the special chamber for juveniles of the High Court
(Article 234)
Obligation to hold a closed session hearing when the case of a minor is filed (Article
236)

o

In defending a case involving a minor, the advocate must keep in mind all these principles and
obligations and always invoke them whenever there is a risk of their violation.
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V - Nullities of Procedure
Elements of the philosophy of law:
The fundamental principle of justice implies responding to barbarism, whatever its form, by the
sole weapons of legality. That is the essence of the idea of the process. It constitutes the limits
of the road that leads to the decision of justice and to the (often utopian) ideal of social peace.
The consequence of this principle is that all the actors in the judicial process are the consenting
slaves of the procedure.
The last step of this process is the magistrate. Understand by the magistrate as much the chair
as the prosecutor.
As for the chair, the magistrate who judges, he derives his true legitimacy only from his
scrupulous respect for the fundamental rules. More than any other, he is the one who will
cancel the whole procedure, release a culprit who recognises the facts, a cold monster who
murdered, a crook who has ruined dozens of people, because the rule of law has been flouted
at such a point that the whole file is vitiated by illegality.
This cancellation, this scrupulous respect for the procedure, gives the judge the power to judge
all other cases, to condemn all the other culprits once the rule has been respected. This is not
only pride but a sense of the mission of justice that the magistrates swear to fulfil.
As for the public prosecutor, authority which prosecutes and accuses, like any other magistrate,
he can not accept to working with the weapons of those against whom he is fighting. To infringe
the procedure is to enter illegality in the same way as the thugs that we pursue. This is for the
magistrate the most inexcusable practice.
Concretely, it is the duty of the public prosecutor to require the annulment of a doubtful
procedure, as it is his duty, beforehand, to supervise his investigators, give guidelines, respect
and uphold the rule of law. It is also his mission, prescribed by the Code of Criminal
Procedure, to ensure that the personnel acting under his authority will be monitored and
sanctioned.
This is how the public prosecutor acquires the legitimacy to demand, with all the severity he
wishes, against those who are judged in the strict legal framework.
In a nutshell, for the police, lawyers and magistrates, respecting the procedure is above all
respecting the fundamental ethics of each of these professions. One can only participate in the
work of justice in a just and legalistic way. The only way is the Criminal Procedure.
There is only one justice; it is a fair trial and respect for fundamental rights.

Cases of Nullities:
In practice and without being exhaustive, in a criminal proceeding, on a day-to-day basis, there
are three main areas that are likely to draw attention to the procedure:
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•
•
•

Human rights
The rights of the defense, the law imposes the nullity in case of violation of
articles 73, 98 and 166 of the CPP
The principles of judicial organization

It should be noted that here we cannot cite all the cases that could lead to a nullity of
proceedings. It is up to each actor in the judicial process to identify what is a violation of the
procedure and which must be sanctioned as such.
We will see that; however, any failure does not justify a cancellation.
The Burundian legislature bothered to specify certain cases of openness to nullity as:




The nullity provided for, in Article 5 of the Code of Criminal Procedure, which
applies to all acts committed by a judicial police officer without quality.
The nullity provided for, in Article 74 strengthens the right of the accused who has
the right not to be compelled to testify against himself or to confess guilt.
The invalidity of the proceedings against a minor without the assistance of a
defender (...)

In addition, the legislature provided for the procedure to be followed in the event of invocation of
nullity of procedure (Articles 158-162 of the CCP)
It also happens that only the main principles are addressed or are simply implied by the Law
which refers to the General Principles of Law.
Moreover, the Code of Criminal Procedure of Burundi provides, in its article 52, that when it
is found that confessions of guilt have been obtained by coercion, they are void.
At the same time, article 25 of the Constitution of Burundi provides that "Every woman, every
man has the right to freedom of her/his person, including physical and psychological integrity
and freedom of movement. No one shall be subjected to torture or to cruel, inhuman or
degrading treatment or punishment ".
We are dealing with the two cases cited above: a nullity clearly expressed in criminal
proceedings (textual nullity: art. 162 CCP) and a general constitutional principle which will be
the basis for the nullities invoked as a result of attacks on the human person (nullity substantial).
These two texts must be used on a daily basis by legal practitioners in Burundi, as it seems
obvious that the system is meant to guarantee the right of the General Principles that every
democracy must respect.
The first two are related and constitute a single domain for some authors.
Therefore, apart from the general texts of criminal procedure, it is possible to approach the
current model based on substantive nullity. He is the guarantor of scrupulous procedure of legal
certainty and allows judges to assess the nullity based on their actual impact.
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We will therefore seek to take action against the police actions or investigations that would be
irregular (search outside the legal framework, not convened lawyer, physical violence on the
suspect, etc.)
First of all, there are the disciplinary sanctions imposed by the authority of the judge, police
officer or faulty clerk.
Then there are the penalties that may be imposed in a prosecution for illegal search or arrest,
false imprisonment, violence and torture, etc. Finally, there are the civil penalties resulting from
the damages that the injured party may claim.
Here we focus on the most effective sanctions: procedural penalty.
This sanction is liable to strike the two usual types of nullity of procedure, namely textual and
substantial.
(1) On the one hand, the Code imposes a very clear textual nullity, concerning interrogations
and the idea of torture, in its numerous provisions (Articles 5, 10, 52, 72, 95, 110, 112, etc.).
Its application does not create any difficulty from a theoretical point of view.
In practice, it is clear that lawyers must present concrete evidence (testimonies, certificates,
medical certificates, etc.) to the judges for the sanction.
It should be recalled here that if the lawyer is the defender of these principles and rights, the
magistrate is the guardian.
It is meant by 'Magistrate' both the chief and the prosecutor.
Prosecutors must "tie up" their indictments and exercise effective control over the police. Some
may be tempted to extract confessions and violate other procedural rules. (Under the orders
and authority of the Public Prosecutor's Office the OPJ exercise their powers)
Prosecutors are thus at the forefront of those who can inculcate the uselessness of the practice
as to the results: to obtain confessions that will annul the whole procedure, is counterproductive.
The judge hearing such an application for a declaration of invalidity could not, as soon as torture
(whatever its form) be established, to pronounce the nullity.
Article 52 of the Code of Criminal Procedure of Burundi provides that when it is found that
confessions of guilt have been obtained by coercion, they must be invalid.
(2) On the other hand, Burundi, which is a signatory to most international instruments
guaranteeing fundamental rights in which impartial and fair justice is present, must sanction
substantive nullities that could taint judicial proceedings.
The theoretical basis will be either the Constitution of Burundi or the ratified international texts
cited above.
However, the legal basis will be found in the Code of Criminal Procedure when organizing
police or investigative acts. The substantive nature of nullity is that it need not be expressly
provided for in the text.
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The idea of substantive nullity is therefore the following: the seriousness of a breach or a
positive act is such that it infringes the interests of the person invoking it and makes it
sufficiently grievous to incur the annulment itself If this is not specifically provided for in the
texts.
This second category is subdivided into public nullities and nullities adversely affecting.
We can then distinguish one hand the substantive nullity affecting ignorance of the principles
relating to public order and that must be addressed even if there is no infringement of the rights
of defense (the lack of formality, the incompetence of the author of the violation of COCJ about
the Court's composition, etc.).
According R.GARRAUD, these "forms that are essential for the act can fulfill its function," that is
to say for J.PRADEL those that are not only protecting the interests of the parties but Are
related to the superior interests of the judicial organization.
The territorial or material incompetence of the investigator or the investigating judge, the
absence of a signature of the judge's appointment order, can also be cited. Concerning
procedural acts: the absence of an oath of experts, the absence of essential notification, the
complete absence of a hearing of the accused, etc.
Jurisprudence is established on a case-by-case basis and can only be the result of the
decisions of the Supreme Court by virtue of a restrictive practice or not of the nullity that it has
chosen.
On the other hand, there are substantial nullities (thus derived from principles and not expressly
provided in the texts) which infringe the right of defense.
It must then be considered under Articles 52 and 95 of the CCP that there is a nullity where
failure to comply with a substantial procedural requirement has prejudiced the interests of the
party to which it relates. That is the notion of grievance.
The idea of grievance is fundamental in order to combat a dilatory practice of invoking nullities
of detail.
It must be remembered that what matters is not so much the seriousness of the irregularity as
the extent of the harm.
This principle has the overriding consequence that any infringement of the rights of the defense
necessarily entails an objection.
The first two are related and constitute a single domain for some authors.
Thus, and by way of example, even if they are prescribed by the Code but not under penalty of
nullity: the problematic of searches, explorations, the absence of the lawyer, the absence of
provision of the file, Absence of notification of rights, medical examination, intervention of an
interpreter for a person not understanding the language, etc. are cases of substantive nullities
bearing on the interests of the party. In the case of infringements of the rights of the defense,
there must be an absolute presumption of grievance.
Here we see a double degree in profiling the sanction of nullity.
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Indeed, in order to comply with international democratic standards, it is necessary not only to
punish direct breach of the rights of the defense but also indirect violations of those rights. In
order to, prohibit people from exercising them.
As a reminder, the mere fact of not allowing a suspect to exercise his rights must be a cause of
invalidity even if he had not actually exercised them.
Ex: not informing a suspect that he or she is entitled to legal assistance (Art. 95 CCP)
constitutes a serious violation of the rights of the defense even if the suspect subsequently
states that he / she does not want to have a lawyer.
The example above is intended to illustrate the difference between an impartial/fair judicial
system and otherwise.
It is by punishing this lack of information presented to the suspect on his rights, the judge
advances or keeps the judicial system at a reasonable level.
He cannot accept and validate a procedure in which it has been violated in one way or
another:
 Public order of the judicial organization
 The presumption of innocence
 Right to fair, impartial and fair trial
 The integrity of the human person
 The rights of the defense
 Substantial formalities where there is a grievance

Implementation of nullities:
The Burundian Criminal Procedure Code provides that the court of public action is competent to
judge the nullity affecting the proceedings (Article 158). The nullity must be raised before any
defense on the merits (Article 159).
The Judge will then have the choice of immediately deciding the nullity or of joining the incident
on the merits and making a single decision.
However, it seems possible to invoke a nullity at each stage of the procedure following custody.
The pre-jurisdictional phase being marked by the presence of the lawyer (art.95 of the CPP)
seems an important area for the evocation of nullities.
It should also be noted that the accused may make observations on the police custody note.
Observations in pre-trial detention and extension orders, briefs accompanying appeals of these
orders, as well as the first interrogation of pre-trial investigations are good times to argue about
nullity.
It must be used when it comes to pre-trial detention because it is a fundamental weapon.
Indeed, it cannot be assumed that a person (always presumed innocent) is placed in pre-trial
detention even though the proceedings may be vitiated. This idea is contrary to principles.
It is then necessary to require judges to settle the question of the validity of the proceedings
before even affecting the liberty of the accused (even if he acknowledges the facts): art.112
CPP.
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For the lawyer, the problem of the administration of evidence arises when the nullity is derived
from an attack on the person (see defense strategies and interviews). In other cases, it is the
very careful analysis of the procedural record that will illustrate the shortcomings (lack of
signature, time of searches, etc.).
It will be recalled that the administration of evidence concerning nullity does not exclude, on the
contrary, traditional means such as the hearing of witnesses, the provision of medical
certificates, etc.
It is recalled that the defender has a double proof to administer:
• The existence of the violation of the procedure (there must always be a text)
• The existence of the grievance caused to the party it defends
If the invalidity is demonstrated, what will be the effects?
The effects of nullity when admitted are also to some extent an illustration of the choice of
criminal policy that has been made.
The Judge, as the legislator may be restrictive or liberal.
The question arises as follows: Whether nullity is confined to the only irregular act concerned or
extends to the subsequent proceedings on the ground that the acts constitute a whole which
has been vitiated by contagion (the theory of American jurisprudence of the fruits of the
poisoned tree)?
Obviously, it is up to the judge alone to decide in light of the seriousness of the irregularity and
the consequences it may have.
It is certain that a search outside legal hours will not have the same consequences as the
torture of a suspect.
The seriousness of an act of torture whether physical or moral, its universal prohibition in
international law and in domestic law fully justify the drafting of article 52 of the Code of
Criminal Procedure. This seems to be restrictive because it states that nullity only affects the
confessions thus obtained. However, it remains open to question what remains of a proceeding
whose convictions have disappeared. Certainly not what to condemn their author.
On a strictly personal level, we believe that the freedom of the judge and the Supreme Court is
complete in the light of the principles and may require the existence of a causal link between
invalidity and subsequent acts to annul the latter. However, it seems to me that the gravity of
certain procedural violations and the breach of the fundamental principles necessitate
annulment of all the subsequent acts and therefore the whole procedure in any event. The
requirement of a causal link should also be assessed on a case-by-case basis.
Article 162 of the Burundian Code of Criminal Procedure gives the judge the discretion to
assess whether the nullity affects the entire proceedings or only a part of the proceedings or the
act or a document declared null and void.
For purely indicative reasons, the French judge is halfway between the two opposing theories.
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He held, for example, that the confession following an irregular search had to be annulled, on
the contrary, by an expert opinion which in no way referred to the null act. The general rule is
that acts subsequent to an irregularity which are not of such a nature as to affect by contagion
any other coin should not be annulled of the proceedings. A contrario are null for the French
Court of Cassation the acts which proceed from acts themselves canceled.
While it has the merit of relative clarity, this system may be considered unsatisfactory in
principle.
Many American states apply the strict theory of the fruits of the poisoned tree.
In any event, the annulled measure is deemed never to have existed and it cannot in any case
be referred to by either of the parties: Article 162 (2) of the CCP.
It is also possible to envisage, as certain European laws do, that by order of the court these acts
should be redrafted on a regular basis in the case of nullities of a formal character. In no case
may an act subject to a substantive nullity of principle such as an attack on the physical integrity
of a suspect or a witness be validly repeated thereafter.
In this area, respect for the rule is the foster mother of judicial legitimacy.
In practical terms, nullity must be raised in written form, whether at the hearing on the merits or
in the context of pre-judicial observations.
The interest of writing is, on the one hand, to allow the respect of the contradictory by giving a
copy to the Public Prosecutor who will then know what arguments he will have to answer.
On the other hand, the filing of records obliges the court to answer in its decision and therefore
facilitates censorship by the appellate courts, as the case might be.
You will find at the end of the book two models of conclusions articulating nullities of procedure.
Finally, the arguments in support of these pleadings must be based on the fundamental
principles and analyze the national jurisprudence with specific decisions of the Supreme Court
to facilitate the work of the Judge seized.
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Annexes
Collection of useful texts
Constitution of Burundi
Preamble
Declaring our commitment to respect for fundamental human rights as set forth in particular by
the Universal Declaration of Human Rights of 10 December 1948, the International Covenants
on Human Rights of 16 December 1966 and the African Charter on Human and Peoples' Rights
of 18 June 1981;
(...)
Considering that in order to achieve this result the following constitutional and legal principles
must be guaranteed:
The restructuring of the national security and justice system to ensure the security of all
Burundians, including ethnic minorities.
Reaffirming our commitment for building a political order and a system of government based on
the realities of our country and based on the values of justice, democracy, good governance,
pluralism, respect for fundamental freedoms and rights of the individual, Unity, solidarity, mutual
understanding, tolerance and cooperation among the different ethnic groups in our society;
Article 19
The rights and duties proclaimed and guaranteed by, inter alia, the Universal Declaration of
Human Rights, the International Covenants on Human Rights, the African Charter on Human
and Peoples' Rights, the elimination of all forms of discrimination against women and the
Convention on the Rights of the Child form an integral part of the Constitution of the Republic of
Burundi.
These fundamental rights are not subject to any restriction or derogation except in certain
circumstances justified by the general interest or the protection of a fundamental right.
Article 21
Human dignity is respected and protected. Any violation of human dignity is punishable by the
penal code.
Article 22
All citizens are equal before the law, which gives them equal protection. No one shall be
discriminated against because of their origin, race, ethnicity, sex, color, language, social
position, religious beliefs, philosophical or political views or due to a physical or mental disability
or being a carrier of HIV / AIDS or other terminal illnesses.
Article 23
No one shall be arbitrarily treated by the State or its organs.
The State is under an obligation to compensate any person who has been the victim of arbitrary
treatment of his or her acts.
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Article 38
Everyone has the right in a judicial or administrative proceeding to have his case heard fairly
and to be tried within a reasonable time.
Article 39
No one shall be deprived of his liberty, except in accordance with the law.
No person shall be charged, arrested, detained or tried except in cases determined by law
promulgated before the offense charged.
The right of defense is guaranteed in all jurisdictions. No one shall be deprived, against his will,
from the judge whom the law assigns him.
Article 40
Any person charged with a criminal offense shall be presumed innocent until proved guilty
according to law in a public trial during which all the guarantees necessary for his free defense
have been assured.
Article 41
No one shall be convicted of any act or omission which, at the time when it was committed, did
not constitute an offense.
Similarly, no higher penalty may be imposed than that applicable at the time the offense was
committed.
Article 42
No one may be subjected to security measures except in the cases and forms provided for, by
law, in particular for reasons of public order or security of the State.
Article 43
No one shall be subjected to arbitrary interference with his private life, family, home or
correspondence, or damage to his honor or reputation.
Searches and home visits may only be ordered in the forms and conditions provided by the law.
The secrecy of correspondence and communication is guaranteed in compliance with the forms
and conditions determined by law.
Article 48
Fundamental rights must be respected throughout the legal, administrative and institutional
system. The Constitution is the supreme law. The legislature, the executive and the judiciary
must enforce it. Any law not in conformity with the Constitution shall be null and invalid.
Article 60
The judiciary, which is the custodian of public rights and freedoms, ensures respect for these
rights and freedoms in accordance with the law.
Article 207
Any judicial decision must be justified before being pronounced in open court.
Article 209
The judiciary is impartial and independent of the legislative or executive power
In exercising his functions, the judge is subject only to the Constitution and the law.
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The President of the Republic, Head of State, is the guarantor of the independence of the
judiciary. He is assisted in this mission by the Superior Council of the Magistracy.

Code of Criminal Procedure
Article 2
The prosecutor sanctions the professional misconduct of the OPJ.
Article 6
Nullity of actions by an incompetent OPJ.
Article 8
Withdrawal of the professional card of the OPJ at fault.
Article 9
Preliminary identification of the OPJ under penalty of nullity.
Article 10
Prior to interrogation, the interviewee is informed of his / her rights, including the right to remain
silent in the absence of his / her counsel.
Article 52
Freedom being the rule, detention the exception, the officers of the Public Prosecution ensure
strict compliance with the laws authorizing restrictions on individual freedom, in particular those
relating to detention and retention. Where they find an arbitrary or unlawful detention or
retention, they shall take all appropriate measures to stop it immediately.
In addition, if the facts constitute a criminal or disciplinary fault or both, they shall take
appropriate action, as appropriate, seize the competent judicial authorities for the same
purpose.
Where it is found or proved that confessions of guilt or other information have been obtained by
torture, coercion or any other unfair means, they shall be void as well as the evidence thereon.
Article 73
The Public Prosecutor shall call the accused to give an explanation of the allegations against
him. Under penalty of nullity, the accused must in accordance be informed of his rights.
Article 74
Under penalty of nullity of examination, the accused has the right not to be forced to testify
against himself or to confess guilt.
Article 110
Freedom being the rule and detention the exception, the accused may be placed in preventive
detention only if there are sufficient indications of guilt against him and the acts alleged against
him appear to constitute an offense Law punishes a sentence of at least one year of criminal
servitude.
In addition, pre-trial detention may be ordered or continued only if it is the only means of
satisfying at least one of the following conditions:
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(1) to retain evidence and material evidence or to prevent either pressure on witnesses or
victims or fraudulent co-operation between accused persons, co-perpetrators or
accomplices;
(2) preserve the public order of the current disorder caused by the offense;
(3) to terminate the infringement or prevent its renewal;
(4) ensure that the accused remains at the disposal of the court.
The decision to stay in pre-trial detention must be duly reasoned.
Article 111
Where the conditions of pre-trial detention are met, The Public Prosecutor may, after
questioning the accused, place him under an arrest warrant, to be taken before the nearest
judge competent to rule on the pre-trial detention.
If the accused is brought before the investigating magistrate after being held in custody, the
accused shall immediately question him and decide whether to release him or put him under
arrest warrant.
The appearance before the Judge must take place at the latest within fifteen days of the
issuance of the arrest warrant.
After that period, the accused is entitled to apply to the court having jurisdiction to rule on
preventive detention, without prejudice to disciplinary and penal sanctions against the defective
investigating magistrate. The request of the defendant is sent in copy to the hierarchical head of
the Magistrate in charge of the file. It is also referred to and transmitted by the person in charge
of the institution where he is detained.
Article 112
No case can be settled before the detention regularity procedure has been exhausted. The
release of pre-trial detention shall be decided by the Judge in the event of irregular detention.
Article 161
In the event of a violation of the forms prescribed by law under penalty of nullity or nonobservance of substantive formalities, any court may revoke them of its own motion and declare
it null and void.
Article 162
Where it appears that an act or a part of the proceedings is null and void, the court shall decide,
with the Public Prosecutor and the parties concerned, to annul the acts or documents
invalidated and if the annulment is to take place, Extend to all or part of the subsequent
proceedings.
Where the court annuls certain acts only, it must explicitly exclude them from the proceedings. It
cannot obtain information against the parties.
In the event that the nullity of the document leads to the nullity of all subsequent proceedings,
the court shall order further investigation.
Article 289
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In the event of torture by an official of the State in the performance of his duties duly
established, and if the victim has regularly constituted a civil party, full compensation for the
damage shall be borne by the State.
Article 290
In the event of compensation for the tortured victim, the State may take recourse action against
the torturer, his co-perpetrators and his accomplices.
Article 350
Direct citation is a procedure initiated by the civil party and which tends to refer the criminal
judge in case of inertia of the Public Prosecutor in the conduct of the investigation of the criminal
case.

Penal Code
- Torture and other cruel, inhuman or degrading treatment or punishment: articles 204-209
- Abuse of authority: Article 369
- Denial of justice and breach of time-limits: Article 392
- Infringement by public officials of the rights guaranteed to individuals: Article 411

Act of 22 September 2016 on gender-based violence
- Definitions of qualifying acts of gender-based violence: Articles 1 and 2
- Repression of violence based on gender: article
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